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Equitable remission of ligquidated damades assessed
under RARir Porce contract was requested. Company's request for
remission of liquidated damages was denied, despite the Air
Force's reconnendation favoring partial remission. because CEC's
actiong were not consistent with tisely coompletion and the
record fails to shov that the Government acted so as to render
timely performance difficult or impossihble. (Author/Q#}
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MATTER OF: construction Electric Company

DIGEST:

Contractor's roquest for equitable remission
of liquidated damages is denied, notwithstand-
ing agency recommendation favoring partial re-
mission, where contractor's actions were néc
consistent with timely completion and record
fails to show that Governaent acted so as to
render timely performance difficult or impos~

sible.

This is a request for equitable remission of liqui-
dated damages assessed under contract No. F04700-75-C-
0236, involving the inetallaction o¢f an electric motor
genarator,

The contract was awarded to Construction Electric
Company (CEC) on April 18, 1975 and provided for com-
pletion of work within 120 calendar days cf receipt of
a notice to proceed, that is, by September 11, 1975,
Work vas completed April 5, 1976. The contract provided
for the assessment of liquidated damages of $45 for each
day of delay amounting, in the instant case, to $9,270,
or approximately 29 percent of the total contract price.

CEC filed a request for remission of all liquidated
damages contending vhat CEC did everything possible to
perform within the performance period but that its efforts
were frustrated by the limited number of auppliers and
the Government's failure to approve CEC's alternativae
proposal in a timely manner. CEC also contends that the
Government did not take ressonable action tn mitigate
damages, Armed Services Procurement Regulation (ASPR) §
1-310(c) (1976 ed.), when CEC offered a temporary substi-
tute unit for the promised performance. Finally, CEC
contends thet the Government was not damaged to the extent
of the liqridated damages assessed.
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Ve requested a report and reccommendation from the
Secretary of the Air Force in accordance with our
statutory authority under 10 U.S.C. § 2312 to remit,
upon the agency head's recommendation, that portion of
the liquidated dsmages for which remission would be
just and equitable. The Acting Acsistant Secretary
of the Air Force (Iunstallations & Logistics) recom-
mended remission of Jiquidated damages of $3,629.86,
amounting to the difference between the Government's
estimate of the actual costs due to delay ($5,640.14)
and the assessed liquidated damages ($9,270.00).

At the outset, we note that the amount of arssssed
damages is not unconscionably high when viewed in lighc
of the estimated actual damages. Furthermore, the fact
that the Government wass not damaged tv the extent of
the aseessed liquidated damages does not render the
assessed demages inequitable where, as in this case,
the Government's preaward evaluation of the probable
damsges adequately supported the rate of assessment.

It is well-settrled cthat an otherwise valid agreement
for liyuideted damages is not rendercd invalid becausr
the amount so assessed excceds the amount of the actual

damages, if any, sugtained. Southwest Engineering Co.
v. United States, 341 F.2d 998 (8th Cir. 15655, cert.

denied, 382 U.S. 819 (1955).

In its réquest fo- remission, the contractor states:

"We did everything within our power to
insure that thea motor generator set
would be manufactured and installed
within the criginal coantract comple~
tion date."

However, the contractor also states:

"After Construction Electric wes ad-
vised that it was the Jow biddar, but
before the contract was actually awarded,
we contacted Graybar Electric Company to
determine whether the contract cougle:f?h
date could be, in fact, met. We were in-
formed that Teladyne-Inett, and Introll
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vere the only manufacturess in the United
States capablae of making the particular

unit required by the Air Force. We were
further advised that there was a signifi-
caat lead time as to the prepusstion of shop
drawings and ultimate manufacture of the
genevactor." (Emphasis added)

It does not appear that the contractor based its promise
of timely perfornance upon adequate bid preparation ef-
forts or that the firm made any effort to identify or
overcome foreseeecble impediments to timely performance
prior to bid submission. .-

Although, in general, a request for equitable relief
should bo accompanied by clean hands as to the matter under
consideration, Puécision Instrument Mapufacturing Co. v.
Automotive Maintenance Machinery Co., 324 U.S. 806 (1945),
that doctrine does not represent a rigid formuls to be
applied to the exclusion of all countervailing equitable
considerations. Johnson v. Yellow Cab Transit Co., 321
U.S. 383, 387 (1944). Consequently, examination of the
Government's conduct ray be appropriate even though CEC
should have ascertained prior to bidding that timely per-
formance was unlikely. In the instant case, however,
neither the Government nor the contractor has produced
evidence of equitable considerations suificient to relieve
the contractor from any part of its responsibility for late
performance.

The contractor contends that Government delays in
approving an alternative proposal were 2 cause of delay
here. The Government agrees, but the contracting officer’'s -
statement indicates that these deiasys were caused by the
contractor's failure to support its proposal with adequate
technical information. The record indjcates that approval
i1as granted on July 24, 1975, shortly after the contractor
submitted drawings and specifications on an "In-Trol #5-
1366 verticle M=C set" on July 22. The contractor also
contends that the Government could have mitigated liqui-
dated damages, as required by ASPR § 1-301(c), by accept-
ing a temporary substitute for the promised performances.
Here, too, the contracting officer's statement indicates
that CEC failed to furnish sufficient technical data to
support acceptance of the profferred substitute.
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The Air Force has informally suggested that the
Government's failure to terminate fnr default after
denying the contra:tor's request for an extension,
may have unnecessarily compounded the contractor's
liabiiicy. However, a ternmination for default does
not end the Government's right to assess liquidated
damages. The termination for default clause of ASPR
8 7-602.5 provides in part:

“(b) If fixed and agreed liquidated damages
are provided in the contract and if the Gov-
ernment sc terwinates the Contractor's right
to procead, the resulting damage will con-""
gist of svch liquidated damages until suca
reasonable time as may be required for fingl
completion of the work together with any
increased costs occasioned the Government

in complet./ng the work."

Thus, a termi: .cion for default would not have aitigated
liquidated damages unless the Government would have beea
able to obtain substantially expedited performance by
another contractor. The Government was under no obliga-
tion to grant an extension and there is no evidence from
which to conclude that, following the Government's denial
of the requested extension, less costly or more timely
means of satisfying the Government's nceds existed. Cron-
sequently, on this record, it 1s purely conjectural whether
the Government had opportunities to mitigate damages and

the request for equitable remission of liquidated damages
is dentied.

Deputy Comp trolleﬁ‘ ‘ézn‘?fni

of the United States






